HOT TOPIC

SMALL BUSINESS ISSUES
Contract Bundling.  The Federal Acquisition Regulation (FAR) governing contract bundling has been revised to implement a number of the recommendations included in an October, 2002 Office of Management and Budget (OMB) report on contract bundling.   Specifically, the FAR changes:                    

1) Clarify the definition of “bundling” to indicate that it applies to orders placed against Federal Supply Schedules or any government-wide or multi-agency contract when orders from those contracts would meet the parameters of the definition;

2) Mandate that procuring activities coordinate with the cognizant small business specialist on proposed acquisition strategies or plans contemplating awards above specified dollar thresholds, and that the small business specialist notify the agency’s Office of Small and Disadvantaged Business Utilization (OSDBU) when those strategies include contract bundling that may be unnecessary or unjustified;

3) Reduce the threshold for “substantial bundling” to $7M for DoD; 
4) Revise the documentation requirements for substantial bundling to include identification of alternative acquisition strategies that would result in bundling of fewer requirements, along with justification for not choosing those alternatives;

5) Require contracting officers to provide bundling justification documentation through the activity small business specialist (SBS) to the agency OSDBU when substantial bundling is involved;
6) Require contractor performance evaluations include an assessment of contractor compliance with small business subcontracting goals; and 

7) Require OSDBU to be responsible for conducting annual reviews to assess agency contact bundling requirements and the extent to which small businesses are receiving a fair share of federal agency procurements.

Section 801 of the National Defense Authorization Act for FY 2004 reinforced the Administration’s commitment to creating a government strategy to increase federal contracting opportunities for small business.  The legislation replicates many of the changes published in the final rule.  However, it lowers the dollar threshold for “significant bundling” to $5M from $7M.  A DFARS change is forthcoming.  
DoD has issued a Contract Consolidation Guide to assist contracting officers and program managers to identify and resolve contract bundling issues.  The Guide can be found at www.acq.osd.mil/sadbu.

Veterans.  Section 308 of the Veterans Benefits Act of 2003 (Procurement Program for Small Business Concerns Owned and Controlled by Service-Disabled Veterans) provides for two types of contracting preferences for service-disabled veterans:
     1)  Sole source contracts up to $5M for manufacturing and $3M for all other types of contracting opportunities.  
     2)  Restricted competition (set-aside) requirements when the contracting officer determines that not less than two service-disabled business concerns can perform the requirements at a fair market price.

The FAR will be changed to reflect this new authority.  The preferences established under this statute are similar to other small business preference programs (e.g., the 8(a) Program, and the HUBZone Program.)  These preferences offer additional flexibility to contracting officers in managing their small business programs.  
Subcontracting.  Subcontracting continues to play an increasingly important part of our strategy to tap the innovation, competition, resources, and flexibility that small businesses bring to the DoD marketplace.  DoD’s subcontracting program creates significant opportunities for small businesses to compete for prime and subcontracting.
As DoD prime contracts grow in size and complexity, there is an increasing dependence on subcontractors to support prime contractors in the manufacturing and service aspects of major weapon systems.  Subcontracting performance is becoming increasingly important in the process of awarding and evaluating DoD contracts.  Large businesses are required by statute to develop and implement small business subcontracting plans and goals (when certain conditions are met) to help ensure that small businesses receive maximum practicable opportunities.  Additionally, improved focus on subcontracting can mitigate the effects of justified contract bundling. 
Architect & Engineering.   Section  1427 of the National Defense Authorization Act for Fiscal Year 2004 amends the Brooks Act (Section 2855(b) of title 10, United States Code) by increasing the small business set-aside ceiling from $85,000 to $300,000 for Architect-Engineer contracts.  This means that A&E procurements up to $300,000 are now set-aside for small businesses.  A Defense Federal Acquisition Regulation Supplement (DFARS) change is forthcoming.  
 

Javits-Wagner-O’Day (JWOD) Act.  Section 852 of the National Defense Authorization Act for FY04 provides for the continuation and completion of any contract awarded to a JWOD-participating nonprofit agency before November 24, 2003 for the operation of military troop dining facilities, mess halls, and other similar military dining facility operated for the purpose of providing meals to members of the armed forces.  JWOD contracts are not subject to the Randolph-Sheppard Act for the blind (20 USC 107, et. seq.) for as long as the contract is in effect, including any period for which the contract is extended pursuant to any contract options. A change to DFARS is forthcoming.   

